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MCMILLIN, CJ.,FOR THE COURT:
1. C. K. Garner, having been convicted in Sunflower County Circuit Court of the armed robbery of
Ora Smith, has appedled that conviction to this Court. The appea presents the following issues. (a)
whether the trid court erred in excluding evidence of the acquittal of Garner’ sco-indicteein an earlier trid,

(b) whether the trid court erred in refusing to suppress the victim’sin-court identification of the defendant



as her assallant because it was based on an impermissibly suggestive show-up, () whether the trid court
should havedlowed apre-trid lineup on the defendant’ smotion, and (d) whether theindictment wasfataly
defective for failure to properly charge venue. Garner dso makes an attack on the State's evidence,
athough it is unclear whether he contends that the evidence was insufficient as a maiter of law to sustain
aguilty verdict or that the verdict was againgt theweight of the evidence. Findly, Garner suggeststhe need
to overturn his conviction based on the cumulative weight of the various errors dleged in his apped.

2. Wefind none of Garner’sissues to have merit and, as aresult, affirm his conviction and resulting
judgment of sentence.

l.
Facts

113. Smith testified to being accosted in the parking lot of agrocery storein Sunflower County by two
black males. One struck her in the head with a hard object and the other threatened her with a firearm.
The two assallantstook from her asum of money she had been carrying in her hand, after which they were
picked up by athird individua driving an older modd light blue vehicle.

14. Based on Smith’ sdescription of her assailants and the get-away vehicle, Garner became a suspect
and investigating officers brought him to the police Sation as a part of ther inquiry. Smith was dill in the
station when Garner was brought in.  Smith observed Garner in the hal and identified him as one of the
robbers. He was subsequently required to remove an outer pair of camouflage-patterned trousers, which
revealed that he was wearing a pair of black “windbresker” shorts undernesth. Smith had previoudy
reported that her assailant had worn a pair of black windbreaker pants.

5. Garner was indicted dong with Frederick Washington for the crime. The trids of the two

defendants were severed on Garner’ s motion, and Washington was tried first. The record of that trid is



not before us, but Garner contended at histrid that Smith testified for the prosecution & Washington'stria
and pogtively identified Washington as one of the two assailants.  Further, according to Garner’s
representations, Washington presented some form of alibi evidence in his defense and was ultimately
acquitted by the jury in that case. The trial court refused to permit evidence of these factsto be presented
to the jury trying Garner.

.
Evidence of Washington's Acquittal in a Separate Trid

T6. The State successfully pursued amotion in limine to exclude any evidence that Washington had
been acquitted in an earlier trid. On appeal, Garner contends that the exclusion of this evidence was
prgudicid to the defense since it tended to impeach the credibility of Smith's dlaim that she could identify
her assailants.
17. Evidenceis genegrdly admissbleif itisrdevant. M.R.E. 402. Missssppi’s Rulesof Evidence set
out the test for determining relevancy asfollows:

"Reevant Evidence' meansevidence having any tendency to makethe existence of any fact

that is of consegquence to the determination of the action more probable or less probable

than it would be without the evidence.
M.R.E. 401.
118. The issue before this Court is whether a prior jury’s acquittal of a co-defendant, in the Situation
where an eyewitness tetified to having identified that defendant as one of the perpetrators, is relevant to
that witnesssability toidentify thedefendant ontrid. Inthe opposite stuation, wherethe co-defendant was
convicted, thelaw is clear.

Thelaw iswell settled in this Sate that where two or more persons are jointly indicted for

the same offense but are separatdly tried, ajudgment of conviction againg one of them is

not competent evidence onthetria of the other because such . . . convictionisno evidence
of the guilt of the party being tried.



Buckley v. State, 223 So. 2d 524, 528 (Miss. 1969). Certainly, had Washington been convicted in his
separatetrid, it would have been reversible error for the Stateto inject proof of that convictionin Garner’s
trid in order to bolster its case. We see no principled reason to apply a different rule when, as here, the
result of the earlier trid isfavorable, rather than prgudicid, to the defense,

T9. Garner attemptsto narrow the purpose of the evidence to say that the verdict of acquitta bears at
least indirectly on thevictim’s credibility. Thejury charged with trying aparticular case, Sitting asfinder of
fact, isthe sole judge of the credibility of the witnesses presented at trid. Barnett v. Sate, 757 So. 2d
323, 331 (1125) (Miss. Ct. App. 2000) (citing Harrisv. State, 527 So. 2d 647, 649 (Miss. 1998)). A
jury trying a criminal case normally must sort through substantial amounts of evidence, some portions
tending to indicate guilt and other portions tending to exonerate the defendant. In that Situation, it would
be essentidly impossible to draw adirect link between the verdict of acquittal and any particular aspect of
the proof. Evenif itisassumed that the prior verdict speaks, in someindirect way, to that jury’ sassessment
of the victim's credibility, it would be improper to afford the subsequent jury that information. To do that
would, in effect, ingtd| the earlier jury as an advisory body offering its own view asto Smith's credibility
and would tend to usurp, or a the very least, improperly influence the ddiberations of the jury on issues
that are soldly within the province of the finders of fact. The trid court did not err in excluding this
evidence.

I1.
Show-up Identification and In-court Identification

110.  Garner sought to suppressany identification of him by the victim based on the assertion that hewas
intidly identified as the assailant through an impermissibly suggestive show-up and that this rendered

untrustworthy both Smith'sinitid identification and her subsequent in-court identification. Thetriad court



refused to suppressthat testimony. Asaresult, a trid, Smith was permitted to testify that, shortly after she
arived a the police station where she had gone to report the crime, she saw Garner in the hdl. Garner,
who resided near the police sation, had been brought in for questioning soon after Smith's initia report
because one of the investigating officers felt, based on his persond familiarity with Garner, that Smith's
description of one of the assailants and her description of the vehicle used by the robbers had implicated
Garner as a suspect in the crime.

11. Garner now contends that this encounter inthe police station congtituted a single-person show-up
under circumstancesthat madeit likely that shewould identify him based, not on an actua recognition, but
on the suggestive nature of the circumstances. Formd, arranged single-person show-ups in which the
police purposdly cause avictim to be confronted with asingleindividua bearing some genera resemblance
to the description offered by the victim are not favored in the law. “ The practice of showing suspectssingly
to persons for the purpose of identification, and not as part of a lineup, has been widely condemned.”
Sovall v. Denno, 388 U.S. 293, 302 (1967), rev’ d on other grounds, 479 U.S. 314 (1987). However,
the case makes clear that the fact of anidentification based on a single person show-up is nat, of itsdf, a
bas's to exclude evidence of the identification. Rather, the issue is whether, based on atotdity of the
circumstances, the show-up “was 0 unnecessarily suggestive and conducive to irreparable mistaken
identification” that it amounted to a deprivation of due process. Id.

112. The condderations that go into making such adetermination were set out in somedetall inthelater
caseof Nell v. Biggers, 409 U.S. 188 (1972). That case outlined these five factors: (1) the opportunity
of the witness to view the accused a the time of the crime; (2) the degree of atention exhibited by the

witness, (3) the accuracy of the witness's prior description of the crimind; (4) the leve of certainty



exhibited by the witness a the confrontation; and (5) the length of the time between the crime and the
confrontation. Id. at 199-200.

113.  Wenoteinitidly that, in thiscase, thereisno indication that the police purposdly arranged thisface-
to-face encounter so that thereis some question as to whether this was, in fact, a show-up or merely a
chance encounter. However, even conceding for sake of argument that the circumstances giveriseto a
legitimate due process claim on Garner’ s behalf, we are satisfied that, based on areview of the applicable
factorsof Nell v. Biggers, Smith's identification of Garner was not made under such unnecessarily
suggedtive circumstances as to destroy the probative value of her identification. Smith testified at the
suppression hearing that the assailants had confronted her in broad daylight and in close proximity. They
were not wearing masks, and she clamed to have given particular attention to their features based on her
original impression that she was being approached by persons with whom she was acquainted. Smith's
description given to police was sufficiently accurate for them to identify Garner as a suspect based on
nothing besides information obtained from her, and, a every stage of the investigation and trid, she
continued to be certain that she had properly identified Garner as one of her assallants. Findly, only the
briefest of time transpired between Smith’s encounter in the parking lot and her subsequent unanticipated
encounter with Garner a the police gation, a which time sheidentified him of her own valition, apparently
without any prompting or inquiry from any investigating officer.

14.  Under therdevant consderationsof Neil v. Biggers, we do not concludethat thetrid court erred
in permitting evidence of this out-of-court identification or by permitting the victim to make an in-court
identification of Garner during the course of the trid.

V.
Request for Additiona Lineup



115. Garner, apparently intending to test once again Smith's ability to identify him as one of her
assallants, requested that the State stage apre-trid lineup. The court refused to order such aproceeding,
and Garner contends that this was reversible error. However, in his brief to this Court, Garner cites no
authority for the proposition that a defendant may compd the State to conduct such a proceeding in the
hope that the lineup will provide ammunition hel pful to the defense. Neither does he advance any coherent
argument, based upon congtitutiona principles or some other relevant consderation, demondtrating that he
was denied a fundamentaly fair trid because such a lineup was not conducted. In the absence of legd
authority or logicaly persuasve argument in support of this contention, we find it to be without merit.
Taylor v. State, 754 So. 2d 598, 610-11 (11137-40) (Miss. Ct. App. 2000) (quoting Johnson v. State,
154 Miss. 512, 513, 122 So. 529 (1929)).

V.
Defective Indictment

716. Garner sought to have theindictment againgt him dismissed asbeing fatdly defective on itsfacefor
itsfallure to properly charge venue. The indictment in its origind form, failed entirdly to charge thet the
dleged crime occurred in Sunflower County. However, after Garner raised the issue before trid
commenced, thetrid court permitted an amendment to the indictment to set out venue. Garner contends
that thetria court waswithout authority to amend theindictment and that his conviction should be set asde
and this case dismissed because of lack of jurisdiction. Thefailureto properly chargevenueisaprocedura
defect that may be amended upon order of thetria court without the necessity of grand jury action. Miss.
Code Ann. §99-7-5 (Rev. 2000); Evansv. State, 144 Miss. 1, 5, 108 So. 725, 726 (1926) (citing Smith
v. Corp. of Oxford, 91 Miss. 651, 45 So. 365 (1908)). Garner attempts to draw adistinction between

an indictment that completely omits any reference to venue and one that has “an improper or imperfect



datement of the venue of the crime’ as set out in Section 99-7-5. We do not find his argument in support
of this contention persuasve. Rather, we conclude that an omission of any reference to venue is
encompassed within the meaning of the phrase “imperfect satement” found in the gpplicable statute. For
that reason, we find this issue to be without merit.

VI.
Garner’s Chdlenge to the State’ s Evidence

f17. Garner contends that his conviction should be reversed based on a perceived failure by the State
to stisfactorily demondrate his guilt. In thisissue, Garner combines two separate legd issues, and it is
unclear which proposition heisactudly advancing. Wewill, out of an abundance of caution, consider them
both.

A.
The Sufficiency of the Evidence

118. If, asto one or more of the essentiad dements of the crime, the State’' s proof is so lacking that a
fair-minded juror reasonably assessing the evidence could only find the defendant not guilty, then, on proper
post-trial motion by the defendant, the tria court is obligated to enter a judgment of acquittal
notwithstanding the jury’s contrary decison. Gleeton v. State, 716 So. 2d 1083, 1087 (114) (Miss.
1998) (citing Wetzv. State, 503 So. 2d 803, 808 (Miss.1987); Franklin v. State, 676 So. 2d 287, 288
(Miss1996)). If thetria court denies that motion and the matter is raised as error on appedl, this Court
isrequired to review dl of the evidence to determine whether thetrial court erred. Our review requires us
to assess the evidence in the light mogt favorable to upholding the verdict. Id.

119. Garner's argument is based on the propostion that there was no physical evidence of his

involvement nor was he ever found to bein possession of any of the fruits of the crime. He combinesthis



with the assartion that Smith was obvioudy dazed from the attack so that her ability to postively identify
her assailants ought not to be consdered to have much probative vaue.

920.  The uncorroborated testimony of the victim of acrimeis, of itsaf, sufficient evidence to sustain a
conviction if the jury finds the testimony worthy of belief. Barnett, 757 So. 2d at 331 (27) (citing
Williamsv. State, 512 So. 2d 666, 670 (Miss. 1987)). Questions of credibility of any witness, induding
the victim, as well as what weight or worth to assgn to any witness's testimony, are matters left to the
sound discretion of the jury gtting asfinders of fact. Id. a (125). Thereisno indication in this case that
the jury abandoned its duty in this case and decided the issue of guilt based on some aternate, and
impermissible, bass such as bias, passion or prgudice againgt the defendant. Wal-Mart Sores, Inc. v.
Johnson, 807 So. 2d 382, 389 (116) (Miss. 2001) (citing Bobby Kitchens, Inc. v. Miss. Ins. Guar.
Assn, 560 So. 2d 129, 131 (Miss. 1989)). Smith’'s testimony provided evidence of dl of the essential
eements of the crime and her testimony identifying Garner was unequivocd. In that Stuation, we cannot
say tha ajudgment of acquittal was the only gppropriate result of thistrid.

921. Thereisthereated issue asto whether, despite the State’ sability to present evidence sufficient to
support a conviction, the overdl assessment of the proof for and againgt guilt leads the court to the
concluson that the verdict was 0 againg the weight of the credible evidence that to permit it to stand
would work amanifest injustice. In that Stuation, rather than a court-mandated judgment of acquittd, the
law requires that the defendant be granted a new trid. Johnson v. State, 642 So. 2d 924, 928 (Miss.
1994). Because of the somewhat subjective nature of the analyss of the evidence on thisquestion, thetrid
court has subgtantid discretion in determining whether anew trid isindicated on that ground. Id. If the
mation is denied by the trid court and that decision is raised as error on apped, the appellate court must

review al of the evidence and, affording the trid court substantial deference based on that court’s having



heard the evidence first hand, assess the denid of the motion on an abuse of discretion standard. 1d.
(citations omitted). Inthiscase, we have evidence of the fact that, shortly after theincident, the victim was
ableto give adescription of her assallant and the get-away vehicle that was of sufficient detall and dlarity
that it enabled investigating officers to immediately identify Garner as a suspect.  Subsequently, Smith
positively identified Garner when she saw him, not in aforma show-up, but in achance encounter shortly
after theincident. Her ability to identify and describe her assailant was further bolstered by the fact that
it was discovered that Garner was wearing a pair of camouflage-patterned trousers that, in actuality,
covered another pair of trousers that closdy fit Smith's earlier description of the manner in which the
assallant was dressed. Viewed in thelight most favorable to the State, we do not find this verdict to be so
agang the weight of the evidence as to lead us to the conclusion that the trid court abused its discretion
in denying Garner’ s new trid mation.

VIII.
Cumulative Weight of Error

722. Asafind issue, Garner contendsthat an assessment of the cumulative weight of the various errors,
whether each considered in isolation was of such gravity asto require reversa, leadsto the conclusion that
he did not receive afundamentaly fair trid. We have reviewed the various issues raised and have aready
concluded that the dlegations of various errorswere without merit. On that basis, thefoundationd premise
of Garner’sargument fails, and we find this contention to be without merit. McFeev. State, 511 So. 2d
130, 136 (Miss. 1987).

123. THE JUDGMENT OF THE CIRCUIT COURT OF SUNFLOWER COUNTY OF
CONVICTION OF ARMED ROBBERY AND SENTENCE OF THIRTY YEARSIN THE

CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS IS AFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO SUNFLOWER COUNTY.
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KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.
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